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P, an S corporation, is due an overpaynment that
exceeds $10,000. R conputes that overpaynent using the
Federal short-termrate plus 0.5 percentage point
according to R s reading of sec. 6621(a)(1), I.RC P
mai ntains that it should not be treated as a
corporation for purposes of determ ning the applicable
rate because of its S corporation election. P's
position is based upon sec. 6621(c)(3), I.R C., which
is cross-referenced in sec. 6621(a)(1), I.RC

Hel d: The I ower corporate rate set forth in the
flush | anguage of sec. 6621(a)(1l), I.R C, applies to C
corporations, and Pis entitled to the higher rate of
over paynment interest set forth in sec. 6621(a)(1)(B)
|. R C., for corporations (the Federal short-termrate,
pl us 2 percentage points).
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Donald F. Wod and Benjamin M Leff, for petitioner.

Richard T. Cunmi ngs and M chael W Bentley, for respondent.

OPI NI ON

GCEKE, Judge: Petitioner has filed a notion under Rule 261!
seeking a redeterm nati on of overpaynent interest. The issue is
the appropriate rate of interest on petitioner’s overpaynent.

The underlying facts of this case are set out in detail in

Garwood Irrigation Co. v. Conm ssioner, T.C. Mnp. 2004-195, and

are incorporated herein by this reference. Petitioner is
entitled to recover with interest an overpaynent of tax on its
built-in gain for the taxable year endi ng Decenber 31, 1999,
pursuant to our Menorandum Opinion. Petitioner elected status as
an S corporation effective January 1, 1997, and renmai ns such.

In determning the interest due petitioner relative to that
over paynent, respondent applied the reduced interest rate
provided in the flush | anguage of section 6621(a)(1l). Petitioner
di sputes this conputation in a tinely filed notion under Rule
261. Petitioner seeks the higher interest paid to noncorporate
t axpayers under section 6621(a)(1)(A) and (B) rather than the
| oner rates for corporations provided in the parenthetical

| anguage of subparagraph (B) and the flush | anguage of section

IRul e references are to the Tax Court Rules of Practice and
Procedure. Section references are to the Internal Revenue Code.
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6621(a)(1). In other words, petitioner seeks interest to exceed
the Federal short-termrate by 3 percent instead of 0.5 percent.
Section 6621(a) (1) provides:
SEC. 6621. DETERM NATI ON OF RATE OF | NTEREST.
(a) Ceneral Rule.--

(1) Overpaynent rate.--The over paynment
rate established under this section shall be
t he sum of —-

(A) the Federal short-termrate
determ ned under subsection (b), plus

(B) 3 percentage points (2
percentage points in the case of a
cor poration).

To the extent that an overpaynent of tax by a
corporation for any taxable period (as defined in
subsection (c)(3), applied by substituting
“overpaynent” for “underpaynent”) exceeds $10, 000,
subpar agraph (B) shall be applied by substituting
“0.5 percentage point” for “2 percentage points”.

The gist of this dispute is the cross-reference to subsection
(c)(3). Subsection (c)(3) provides:

(3) Large corporate underpaynent. --For
pur poses of this subsection--

(A) In general.--The term*®large
cor porat e under paynent” means any
under paynent of a tax by a C corporation
for any taxable period if the anmount of
such under paynent for such period
exceeds $100, 000.

(B) Taxabl e period.--For purposes
of subparagraph (A), the term “taxabl e
period” means—
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(1) in the case of any
tax inposed by subtitle A the
t axabl e year, or
(i) in the case of any
other tax, the period to which
t he under paynent rel at es.

Petitioner maintains that the termthat is defined by
subsection (c)(3) is not “taxable period” as respondent asserts,
but rather “overpaynent of tax by a corporation for any taxable
period”. Petitioner makes this argunment in order to incorporate
not sinply the provisions of subsection (c)(3)(B) of section 6621
into the operation of section 6621(a)(1), but also subsection
(c)(3)(A). Thereby petitioner hopes to |limt the nmeaning of
“corporation” in subsection (a)(1) to C corporations. |n other
words, this dispute turns on what is defined for purposes of the
flush |l anguage in subsection (a)(1) by the cross-reference to
subsection (c)(3) of section 6621.

Respondent counters that subsection (c)(3)(A) provides a
different threshold than subsection (a)(1), $100, 000 rather than
$10,000. The parenthetical in subsection (a)(1l) substitutes
“over paynent” for “underpaynent”, but it does not say “$10, 000"
rat her than “$100,000”. The lower threshold is set forth after
the parenthetical. This creates a question as to why Congress
did not nore artfully express the incongruity in dollar

thresholds, if petitioner’s argunent is assunmed to be correct.

Respondent argues that if “taxable period” is the defined term
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the incongruity of the threshold anmount is avoi ded because only
subsection (c)(3)(B) is required to define the term Petitioner
forms its counterargunment out of the broader reference in the
flush | anguage of subsection (a)(1l) to subsection (c)(3) rather
t han subsection (c¢)(3)(B). Petitioner states that the broader
subsection reference is intentional and nust not be disregarded.
Petitioner reasons that the reference to subsection (c)(3) neans
that “overpaynent” and the words that follow are included in the
defined term not sinply “taxable period”.

Anot her conplication is that subsection (c)(3) does not
define “underpaynent” but rather the phrase “large corporate
under paynment”. “Large corporate overpaynents” does not appear in
subsection (a)(1).

Because neither party’'s interpretation is wthout
difficulty, we find the statutory |anguage to be anbi guous, and
we find reference to legislative history is appropriate. Wile
we do not find a definitive answer in the |legislative history,
there is sone guidance. The stated reason for the addition of
the flush | anguage to section 6621(a)(1l) was:

Distortions may result if the rates of
interest in the Code differ appreciably from
mar ket rates. Reducing the overpaynent rate
for |large corporate overpaynents of taxes

Wi ll reduce the possibility of distortions.

H Rept. 103-826 (Pt. 1), at 178 (1994), 1995-1 C.B. 250, 254.
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The phrase “large corporate overpaynents” in the commttee
report is significant since it echoes the definition of “large
cor porat e under paynment” in subsection (c)(3). This parallel
| anguage causes us to find that the reference to “(c)(3)” rather
than “(c)(3)(B)” was intentional and tilts the scales of the
statutory interpretation to petitioner’s broader reading. It
foll ows that the overpaynents subject to the |ower rate of
over paynment interest set forth in the flush | anguage are those of
C corporations, and petitioner is not limted to the 0.5-percent
addition to the Federal short-termrate.

We have al so considered that petitioner was at one tine a C
corporation and is only now subject to a corporate-level tax
liability because of its prior status and the operation of
section 1374. However, this does not change our concl usion
because in interpreting the application of section 6621(c)(3) to
under paynents, section 301.6621-3(b)(3), Proced. & Adm n. Regs.,
provides that after the year of the S corporation election, the S
corporation is not to be treated as a C corporation in applying
the | arge corporate underpaynent provision of section 6621(c)(3).
We find that the overpaynent provisions of section 6621(a)(1)
shoul d be applied in the sane manner.

W are left wwth one final issue. Petitioner seeks the
addi tional 3 percentage points provided for a noncorporate

t axpayer in section 6621(a)(1)(B), but that section provides
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clearly “2 percentage points in the case of a corporation”
VWiile we agree with petitioner that “corporation” in the flush
| anguage neans C corporation as a result of the cross-reference
to subsection (c)(3), we do not find that cross-reference
applicable to the operation of subsection (a)(1)(B) and are left
with the word “corporation” with no cross-reference. The general
definition of “corporation” in section 7701(a)(3) and section
301. 7701-2(b) (1), Proced. & Adm n. Regs., does not distinguish
between C and S corporations. Accordingly, we find petitioner is
entitled to an additional 2 percentage points interest, rather
than the 3 percentage points for noncorporate taxpayers.

To reflect the foregoing,

An appropriate order

will be entered.




